AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§208.12

or habitual residence and the frequency
of such persecution or torture; or

(4) Such other information as it
deems relevant.

(c) Any comments received pursuant
to paragraph (b) of this section shall be
made part of the record. Unless the
comments are classified under the ap-
plicable Executive Order, the applicant
shall be provided an opportunity to re-
view and respond to such comments
prior to the issuance of any decision to
deny the application.

[74 FR 15369, Apr. 6, 2009]

§208.12 Reliance on information com-
piled by other sources.

(a) In deciding an asylum applica-
tion, or in deciding whether the alien
has a credible fear of persecution or
torture pursuant to §208.30 of this part,
or a reasonable fear of persecution or
torture pursuant to §208.31, the asylum
officer may rely on material provided
by the Department of State, other
USCIS offices, or other credible
sources, such as international organi-
zations, private voluntary agencies,
news organizations, or academic insti-
tutions.

(b) Nothing in this part shall be con-
strued to entitle the applicant to con-
duct discovery directed toward the
records, officers, agents, or employees
of the Service, the Department of Jus-
tice, or the Department of State. Per-
sons may continue to seek documents
available through a Freedom of Infor-
mation Act (FOIA) request pursuant to
8 CFR part 103.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 65 FR 76133, Dec. 6,
2000; 76 FR 53784, Aug. 29, 2011]

§208.13 Establishing
bility.

(a) Burden of proof. The burden of
proof is on the applicant for asylum to
establish that he or she is a refugee as
defined in section 101(a)(42) of the Act.
The testimony of the applicant, if cred-
ible, may be sufficient to sustain the
burden of proof without corroboration.
The fact that the applicant previously
established a credible fear of persecu-
tion for purposes of section 235(b)(1)(B)
of the Act does not relieve the alien of
the additional burden of establishing
eligibility for asylum.

asylum eligi-
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(b) Eligibility. The applicant may
qualify as a refugee either because he
or she has suffered past persecution or
because he or she has a well-founded
fear of future persecution.

(1) Past persecution. An applicant
shall be found to be a refugee on the
basis of past persecution if the appli-
cant can establish that he or she has
suffered persecution in the past in the
applicant’s country of nationality or, if
stateless, in his or her country of last
habitual residence, on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, and is unable or unwilling to
return to, or avail himself or herself of
the protection of, that country owing
to such persecution. An applicant who
has been found to have established
such past persecution shall also be pre-
sumed to have a well-founded fear of
persecution on the basis of the original
claim. That presumption may be rebut-
ted if an asylum officer or immigration
judge makes one of the findings de-
scribed in paragraph (b)(1)(i) of this
section. If the applicant’s fear of future
persecution is unrelated to the past
persecution, the applicant bears the
burden of establishing that the fear is
well-founded.

(i) Discretionary referral or denial. Ex-
cept as provided in paragraph (b)(1)(iii)
of this section, an asylum officer shall,
in the exercise of his or her discretion,
refer or deny, or an immigration judge,
in the exercise of his or her discretion,
shall deny the asylum application of an
alien found to be a refugee on the basis
of past persecution if any of the fol-
lowing is found by a preponderance of
the evidence:

(A) There has been a fundamental
change in circumstances such that the
applicant no longer has a well-founded
fear of persecution in the applicant’s
country of nationality or, if stateless,
in the applicant’s country of last habit-
ual residence, on account of race, reli-
gion, nationality, membership in a par-
ticular social group, or political opin-
ion; or

(B) The applicant could avoid future
persecution by relocating to another
part of the applicant’s country of na-
tionality or, if stateless, another part
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of the applicant’s country of last habit-
ual residence, and under all the cir-
cumstances, it would be reasonable to
expect the applicant to do so.

(ii) Burden of proof. In cases in which
an applicant has demonstrated past
persecution under paragraph (b)(1) of
this section, the Service shall bear the
burden of establishing by a preponder-
ance of the evidence the requirements
of paragraphs (b)(1)(i)(A) or (B) of this
section.

(iii) Grant in the absence of well-found-
ed fear of persecution. An applicant de-
scribed in paragraph (b)(1)(i) of this
section who is not barred from a grant
of asylum under paragraph (c) of this
section, may be granted asylum, in the
exercise of the decision-maker’s discre-
tion, if:

(A) The applicant has demonstrated
compelling reasons for being unwilling
or unable to return to the country aris-
ing out of the severity of the past per-
secution; or

(B) The applicant has established
that there is a reasonable possibility
that he or she may suffer other serious
harm upon removal to that country.

(2) Well-founded fear of persecution. (i)
An applicant has a well-founded fear of
persecution if:

(A) The applicant has a fear of perse-
cution in his or her country of nation-
ality or, if stateless, in his or her coun-
try of last habitual residence, on ac-
count of race, religion, nationality,
membership in a particular social
group, or political opinion;

(B) There is a reasonable possibility
of suffering such persecution if he or
she were to return to that country; and

(C) He or she is unable or unwilling
to return to, or avail himself or herself
of the protection of, that country be-
cause of such fear.

(ii) An applicant does not have a
well-founded fear of persecution if the
applicant could avoid persecution by
relocating to another part of the appli-
cant’s country of nationality or, if
stateless, another part of the appli-
cant’s country of last habitual resi-
dence, if under all the circumstances it
would be reasonable to expect the ap-
plicant to do so.

(iii) In evaluating whether the appli-
cant has sustained the burden of prov-
ing that he or she has a well-founded

§208.13

fear of persecution, the asylum officer
or immigration judge shall not require
the applicant to provide evidence that
there is a reasonable possibility he or
she would be singled out individually
for persecution if:

(A) The applicant establishes that
there is a pattern or practice in his or
her country of nationality or, if state-
less, in his or her country of last habit-
ual residence, of persecution of a group
of persons similarly situated to the ap-
plicant on account of race, religion, na-
tionality, membership in a particular
social group, or political opinion; and

(B) The applicant establishes his or
her own inclusion in, and identification
with, such group of persons such that
his or her fear of persecution upon re-
turn is reasonable.

(3) Reasonableness of internal reloca-
tion. For purposes of determinations
under paragraphs (b)(1)(1), (b)(1)(ii), and
(b)(2) of this section, adjudicators
should consider, but are not limited to
considering, whether the applicant
would face other serious harm in the
place of suggested relocation; any on-
going civil strife within the country;
administrative, economic, or judicial
infrastructure; geographical limita-
tions; and social and cultural con-
straints, such as age, gender, health,
and social and familial ties. Those fac-
tors may, or may not, be relevant, de-
pending on all the circumstances of the
case, and are not necessarily deter-
minative of whether it would be rea-
sonable for the applicant to relocate.

(i) In cases in which the applicant
has not established past persecution,
the applicant shall bear the burden of
establishing that it would not be rea-
sonable for him or her to relocate, un-
less the persecution is by a government
or is government-sponsored.

(ii) In cases in which the persecutor
is a government or is government-spon-
sored, or the applicant has established
persecution in the past, it shall be pre-
sumed that internal relocation would
not be reasonable, unless the Service
establishes by a preponderance of the
evidence that, under all the cir-
cumstances, it would be reasonable for
the applicant to relocate.

(c) Mandatory denials—(1) Applications
filed on or after April 1, 1997. For appli-
cations filed on or after April 1, 1997,
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an applicant shall not qualify for asy-
lum if section 208(a)(2) or 208(b)(2) of
the Act applies to the applicant. If the
applicant is found to be ineligible for
asylum under either section 208(a)(2) or
208(b)(2) of the Act, the applicant shall
be considered for eligibility for with-
holding of removal under section
241(b)(3) of the Act. The applicant shall
also be considered for eligibility for
withholding of removal under the Con-
vention Against Torture if the appli-
cant requests such consideration or if
the evidence presented by the alien in-
dicates that the alien may be tortured
in the country of removal.

(2) Applications filed before April 1,
1997. (i) An immigration judge or asy-
lum officer shall not grant asylum to
any applicant who filed his or her ap-
plication before April 1, 1997, if the
alien:

(A) Having been convicted by a final
judgment of a particularly serious
crime in the United States, constitutes
a danger to the community;

(B) Has been firmly resettled within
the meaning of §208.15;

(C) Can reasonably be regarded as a
danger to the security of the United
States;

(D) Has been convicted of an aggra-
vated felony, as defined in section
101(a)(43) of the Act; or

(BE) Ordered, incited, assisted, or oth-
erwise participated in the persecution
of any person on account of race, reli-
gion, nationality, membership in a par-
ticular social group, or political opin-
ion.

(F) Is described within section
212(a2)(3)(B)(1)(1),(I1), and (III) of the Act
as it existed prior to April 1, 1997, and
as amended by the Anti-terrorist and
Effective Death Penalty Act of 1996
(AEDPA), unless it is determined that
there are no reasonable grounds to be-
lieve that the individual is a danger to
the security of the United States.

(ii) If the evidence indicates that one
of the above grounds apply to the ap-
plicant, he or she shall have the burden
of proving by a preponderance of the
evidence that he or she did not so act.

(3) Additional limitation on eligibility
for asylum. For applications filed after
November 9, 2018, an alien shall be in-
eligible for asylum if the alien is sub-
ject to a presidential proclamation or

8 CFR Ch. | (1-1-21 Edition)

other presidential order suspending or
limiting the entry of aliens along the
southern border with Mexico that is
issued pursuant to subsection 212(f) or
215(a)(1) of the Act on or after Novem-
ber 9, 2018 and the alien enters the
United States after the effective date
of the proclamation or order contrary
to the terms of the proclamation or
order. This limitation on eligibility
does not apply if the proclamation or
order expressly provides that it does
not affect eligibility for asylum, or ex-
pressly provides for a waiver or excep-
tion that makes the suspension or limi-
tation inapplicable to the alien.

(4) Additional limitation on eligibility
for asylum. Notwithstanding the provi-
sions of §208.15, any alien who enters,
attempts to enter, or arrives in the
United States across the southern land
border on or after July 16, 2019, after
transiting through at least one country
outside the alien’s country of citizen-
ship, nationality, or last lawful habit-
ual residence en route to the United
States, shall be found ineligible for
asylum unless:

(i) The alien demonstrates that he or
she applied for protection from perse-
cution or torture in at least one coun-
try outside the alien’s country of citi-
zenship, nationality, or last lawful ha-
bitual residence through which the
alien transited en route to the United
States, and the alien received a final
judgment denying the alien protection
in such country;

(ii) The alien demonstrates that he or
she satisfies the definition of ‘“‘victim
of a severe form of trafficking in per-
sons’’ provided in 8 CFR 214.11; or

(iii) The only countries through
which the alien transited en route to
the United States were, at the time of
the transit, not parties to the 1951
United Nations Convention relating to
the Status of Refugees, the 1967 Pro-
tocol Relating to the Status of Refu-
gees, or the United Nations Convention
against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Pun-
ishment.

() Non-binding determinations. Deter-
minations made with respect to para-
graph (c)(4)(ii) of this section are not
binding on Federal departments or
agencies in subsequent determinations
of eligibility for T or U nonimmigrant
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status under section 101(a)(15)(T) or (U)
of the INA or for benefits or services
under 22 TU.S.C. 7106 or 8 TU.S.C.
1641(c)(4).

(6) Additional limitations on eligibility
for asylum. For applications filed on or
after November 20, 2020, an alien shall
be found ineligible for asylum if:

(i) The alien has been convicted on or
after such date of an offense arising
under sections 274(a)(1)(A), 274(a)(2), or
276 of the Act;

(ii) The alien has been convicted on
or after such date of a Federal, State,
tribal, or local crime that the asylum
officer knows or has reason to believe
was committed in support, promotion,
or furtherance of the activity of a
criminal street gang as that term is de-
fined either wunder the jurisdiction
where the conviction occurred or in
section 521(a) of title 18;

(iii) The alien has been convicted on
or after such date of an offense for
driving while intoxicated or impaired
as those terms are defined under the
jurisdiction where the conviction oc-
curred (including a conviction for driv-
ing while under the influence of or im-
paired by alcohol or drugs) without re-
gard to whether the conviction is clas-
sified as a misdemeanor or felony
under Federal, State, tribal, or local
law, in which such impaired driving
was a cause of serious bodily injury or
death of another person;

(iv)(A) The alien has been convicted
on or after such date of a second or
subsequent offense for driving while in-
toxicated or impaired as those terms
are defined under the jurisdiction
where the conviction occurred (includ-
ing a conviction for driving while
under the influence of or impaired by
alcohol or drugs) without regard to
whether the conviction is classified as
a misdemeanor or felony under Fed-
eral, State, tribal, or local law;

(B) A finding under paragraph
(c)(6)(iv)(A) of this section does not re-
quire the asylum officer to find the
first conviction for driving while in-
toxicated or impaired (including a con-
viction for driving while under the in-
fluence of or impaired by alcohol or
drugs) as a predicate offense. The asy-
lum officer need only make a factual
determination that the alien was pre-
viously convicted for driving while in-

§208.13

toxicated or impaired as those terms
are defined under the jurisdiction
where the convictions occurred (includ-
ing a conviction for driving while
under the influence of or impaired by
alcohol or drugs).

(v)(A) The alien has been convicted
on or after such date of a crime that
involves conduct amounting to a crime
of stalking; or a crime of child abuse,
child neglect, or child abandonment; or
that involves conduct amounting to a
domestic assault or battery offense, in-
cluding a misdemeanor crime of domes-
tic violence, as described in section
922(2)(9) of title 18, a misdemeanor
crime of domestic violence as described
in section 921(a)(33) of title 18, a crime
of domestic violence as described in
section 12291(a)(8) of title 34, or any
crime based on conduct in which the
alien harassed, coerced, intimidated,
voluntarily or recklessly used (or
threatened to use) force or violence
against, or inflicted physical injury or
physical pain, however slight, upon a
person, and committed by:

(I) An alien who is a current or
former spouse of the person;

(2) An alien with whom the person
shares a child in common;

(3) An alien who is cohabiting with or
has cohabited with the person as a
spouse;

(4) An alien similarly situated to a
spouse of the person under the domes-
tic or family violence laws of the juris-
diction where the offense occurs; or

(5) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local gov-
ernment.

(B) In making a determination under
paragraph (c)(6)(v)(A) of this section,
including in determining the existence
of a domestic relationship between the
alien and the victim, the underlying
conduct of the crime may be consid-
ered and the asylum officer is not lim-
ited to facts found by the criminal
court or provided in the underlying
record of conviction.

(C) An alien who was convicted of of-
fenses described in paragraph
(¢)(6)(V)(A) of this section is not sub-
ject to ineligibility for asylum on that
basis if the alien would be described in
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section 237(a)(7)(A) of the Act were the
crimes or conduct considered grounds
for deportability under section
237(a)(2)(E)(i) through (ii) of the Act.

(vi) The alien has been convicted on
or after such date of—

(A) Any felony under Federal, State,
tribal, or local law;

(B) Any misdemeanor offense under
Federal, State, tribal, or local law in-
volving:

(1) The possession or use of an identi-
fication document, authentication fea-
ture, or false identification document
without lawful authority, unless the
alien can establish that the conviction
resulted from circumstances showing
that the document was presented be-
fore boarding a common carrier, that
the document related to the alien’s eli-
gibility to enter the United States,
that the alien used the document to de-
part a country in which the alien has
claimed a fear of persecution, and that
the alien claimed a fear of persecution
without delay upon presenting himself
or herself to an immigration officer
upon arrival at a United States port of
entry;

(2) The receipt of Federal public ben-
efits, as defined in 8 U.S.C. 1611(c), from
a Federal entity, or the receipt of simi-
lar public benefits from a State, tribal,
or local entity, without lawful author-
ity; or

(3) Possession or trafficking of a con-
trolled substance or controlled-sub-
stance paraphernalia, other than a sin-
gle offense involving possession for
one’s own use of 30 grams or less of
marijuana.

(vii) The asylum officer knows or has
reason to believe that the alien has en-
gaged on or after such date in acts of
battery or extreme cruelty as defined
in 8 CFR 204.2(c)(1)(vi), upon a person,
and committed by:

(A) An alien who is a current or
former spouse of the person;

(B) An alien with whom the person
shares a child in common;

(C) An alien who is cohabiting with
or has cohabited with the person as a
spouse;

(D) An alien similarly situated to a
spouse of the person under the domes-
tic or family violence laws of the juris-
diction where the offense occurs; or

8 CFR Ch. | (1-1-21 Edition)

(E) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local gov-
ernment, even if the acts did not result
in a criminal conviction;

(F) Except that an alien who was
convicted of offenses or engaged in con-
duct described in paragraph (c)(6)(vii)
of this section is not subject to ineligi-
bility for asylum on that basis if the
alien would be described in section
237(a)(7)(A) of the Act were the crimes
or conduct considered grounds for de-
portability under section
237(a)(2)(E)(1)—(ii) of the Act.

(7) For purposes of paragraph (c)(6) of
this section:

(i) The term ‘‘felony’” means any
crime defined as a felony by the rel-
evant jurisdiction (Federal, State, trib-
al, or local) of conviction, or any crime
punishable by more than one year of
imprisonment.

(ii) The term ‘‘misdemeanor’” means
any crime defined as a misdemeanor by
the relevant jurisdiction (Federal,
State, tribal, or local) of conviction, or
any crime not punishable by more than
one year of imprisonment.

(iii) Whether any activity or convic-
tion also may constitute a basis for re-
movability under the Act is immate-
rial to a determination of asylum eligi-
bility.

(iv) All references to a criminal of-
fense or criminal conviction shall be
deemed to include any attempt, con-
spiracy, or solicitation to commit the
offense or any other inchoate form of
the offense.

(v) No order vacating a conviction,
modifying a sentence, clarifying a sen-
tence, or otherwise altering a convic-
tion or sentence, shall have any effect
unless the asylum officer determines
that—

(A) The court issuing the order had
jurisdiction and authority to do so; and

(B) The order was not entered for re-
habilitative purposes or for purposes of
ameliorating the immigration con-

sequences of the conviction or sen-
tence.
(8) For purposes of paragraph

©)(M(v)(B) of this section, the order
shall be presumed to be for the purpose
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of ameliorating
sequences if:

(i) The order was entered after the
initiation of any proceeding to remove
the alien from the United States; or

(ii) The alien moved for the order
more than one year after the date of
the original order of conviction or sen-
tencing.

(9) An asylum officer is authorized to
look beyond the face of any order pur-
porting to vacate a conviction, modify
a sentence, or clarify a sentence to de-
termine whether the requirements of
paragraph (c)(7)(v) of this section have
been met in order to determine wheth-
er such order should be given any effect
under this section.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999; 656 FR 76133, Dec. 6,
2000; 83 FR 55952, Nov. 9, 2018; 84 FR 33843,
July 16, 2019; 85 FR 67258, Oct. 21, 2020]

EFFECTIVE DATE NOTES: 1. At 85 FR 80387,
Dec. 11, 2020, §208.13 was amended by revising
paragraphs (b)(3) introductory text and
(b)(3)(ii) and adding paragraphs (b)(3)(iii) and
(iv) and (d), effective Jan. 11, 2021. For the
convenience of the user, the added and re-
vised text is set forth as follows:

immigration con-

§208.13 Establishing asylum eligibility.

* * * * *

(b) * * *

(3) Reasonableness of internal relocation. For
purposes of determinations under paragraphs
(b)(1)(1) and (ii) and (b)(2) of this section, ad-
judicators should consider the totality of the
relevant circumstances regarding an appli-
cant’s prospects for relocation, including the
size of the country of nationality or last ha-
bitual residence, the geographic locus of the
alleged persecution, the size, reach, or
numerosity of the alleged persecutor, and
the applicant’s demonstrated ability to relo-
cate to the United States in order to apply
for asylum.

* * * * *

(ii) In cases in which the persecutor is a
government or is government-sponsored, it
shall be presumed that internal relocation
would not be reasonable, unless DHS estab-
lishes by a preponderance of the evidence
that, under all the circumstances, it would
be reasonable for the applicant to relocate.

(iii) Regardless of whether an applicant has
established persecution in the past, in cases
in which the persecutor is not the govern-
ment or a government-sponsored actor, or
otherwise is a private actor, there shall be a
presumption that internal relocation would

§208.13, Nt.

be reasonable unless the applicant estab-
lishes, by a preponderance of the evidence,
that it would be unreasonable to relocate.

(iv) For purposes of determinations under
paragraphs (b)(3)(ii) and (iii) of this section,
persecutors who are private actors—includ-
ing persecutors who are gang members, offi-
cials acting outside their official capacity,
family members who are not themselves gov-
ernment officials, or neighbors who are not
themselves government officials—shall not
be considered to be persecutors who are the
government or government-sponsored absent
evidence that the government sponsored the
persecution.

* * * * *

(d) Discretion. Factors that fall short of
grounds of mandatory denial of an asylum
application may constitute discretionary
considerations.

(1) The following are significant adverse
discretionary factors that a decision-maker
shall consider, if applicable, in determining
whether an alien merits a grant of asylum in
the exercise of discretion:

(i) An alien’s unlawful entry or unlawful
attempted entry into the United States un-
less such entry or attempted entry was made
in immediate flight from persecution in a
contiguous country or unless such entry or
attempted entry was made by an alien under
the age of 18 at the time the entry or at-
tempted entry was made;

(ii) The failure of an alien to apply for pro-
tection from persecution or torture in at
least one country outside the alien’s country
of citizenship, nationality, or last lawful ha-
bitual residence through which the alien
transited before entering the United States
unless:

(A) The alien received a final judgment de-
nying the alien protection in such country;

(B) The alien demonstrates that he or she
satisfies the definition of ‘‘victim of a severe
form of trafficking in persons’” provided in 8
CFR 214.11; or

(C) Such country or all such countries
were, at the time of the transit, not parties
to the 1951 Convention relating to the Status
of Refugees, the 1967 Protocol relating to the
Status of Refugees, or the Convention
Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment; and

(iii) An alien’s use of fraudulent documents
to enter the United States, unless the alien
arrived in the United States by air, sea, or
land directly from the applicant’s home
country without transiting through any
other country.

(2)(i) The Secretary, except as provided in
paragraph (d)(2)(ii) of this section, will not
favorably exercise discretion under section
208 of the Act for an alien who:

(A) Immediately prior to his arrival in the
United States or en route to the United
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States from the alien’s country of citizen-
ship, nationality, or last lawful habitual res-
idence, spent more than 14 days in any one
country unless:

(I) The alien demonstrates that he or she
applied for protection from persecution or
torture in such country and the alien re-
ceived a final judgment denying the alien
protection in such country;

(2) The alien demonstrates that he or she
satisfies the definition of ‘‘victim of a severe
form of trafficking in persons’ provided in 8
CFR 214.11; or

(3) Such country was, at the time of the
transit, not a party to the 1951 Convention
relating to the Status of Refugees, the 1967
Protocol relating to the Status of Refugees,
or the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment;

(B) Transits through more than one coun-
try between his country of citizenship, na-
tionality, or last habitual residence and the
United States unless:

(I) The alien demonstrates that he or she
applied for protection from persecution or
torture in at least one such country and re-
ceived a final judgment denying the alien
protection in that country;

(2) The alien demonstrates that he or she
satisfies the definition of ‘‘victim of a severe
form of trafficking in persons’ provided in 8
CFR 214.11; or

(3) All such countries were, at the time of
the transit, not parties to the 1951 Conven-
tion relating to the Status of Refugees, the
1967 Protocol relating to the Status of Refu-
gees, or the Convention against Torture and
Other Cruel, Inhuman or Degrading Treat-
ment or Punishment;

(C) Would otherwise be subject to §208.13(c)
but for the reversal, vacatur, expungement,
or modification of a conviction or sentence,
unless the alien was found not guilty;

(D) Accrued more than one year of unlaw-
ful presence in the United States, as defined
in sections 212(a)(9)(B)(ii) and (iii) of the Act,
prior to filing an application for asylum;

(E) At the time the asylum application is
filed with DHS has:

(1) Failed to timely file (or timely file a re-
quest for an extension of time to file) any re-
quired Federal, State, or local income tax re-
turns;

(2) Failed to satisfy any outstanding Fed-
eral, State, or local tax obligations; or

(3) Has income that would result in tax li-
ability under section 1 of the Internal Rev-
enue Code of 1986 and that was not reported
to the Internal Revenue Service;

(F) Has had two or more prior asylum ap-
plications denied for any reason;

(G) Has withdrawn a prior asylum applica-
tion with prejudice or been found to have
abandoned a prior asylum application;

(H) Failed to attend an interview regarding
his asylum application with DHS, unless the
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alien shows by a preponderance of the evi-
dence that:

(1) Exceptional circumstances prevented
the alien from attending the interview; or

(2) The interview notice was not mailed to
the last address provided by the alien or his
or her representative and neither the alien
nor the alien’s representative received notice
of the interview; or

(I) Was subject to a final order of removal,
deportation, or exclusion and did not file a
motion to reopen to seek asylum based on
changed country conditions within one year
of those changes in country conditions.

(ii) Where one or more of the adverse dis-
cretionary factors set forth in paragraph
(d)(2)(i) of this section are present, the Sec-
retary, in extraordinary circumstances, such
as those involving national security or for-
eign policy considerations, or cases in which
an alien, by clear and convincing evidence,
demonstrates that the denial or referral
(which may result in the denial by an immi-
gration judge) of the application for asylum
would result in exceptional and extremely
unusual hardship to the alien, may favorably
exercise discretion under section 208 of the
Act, notwithstanding the applicability of
paragraph (d)(2)(i). Depending on the gravity
of the circumstances underlying the applica-
tion of paragraph (d)(2)(i), a showing of ex-
traordinary circumstances might still be in-
sufficient to warrant a favorable exercise of
discretion under section 208 of the Act.

EFFECTIVE DATE NOTES: 2. At 85 FR 82289,
Dec. 17, 2020, §208.13 was amended by revising
paragraphs (c)(4)(i) and (iii), effective Jan.
19, 2021. For the convenience of the user, the
revised text is set forth as follows:

§ 208.13 Establishing asylum eligibility.

* * * * *

(C) * k%

(4) * % %

(i) The alien demonstrates that he or she
applied for protection from persecution in at
least one country outside the alien’s country
of citizenship, nationality, or last lawful ha-
bitual residence through which the alien
transited en route to the United States and
the alien received a final judgment denying
the alien protection in such country.

* * * * *

(iii) The only country or countries through
which the alien transited en route to the
United States were, at the time of the tran-
sit, not parties to the 1951 United Nations
Convention relating to the Status of Refu-
gees or the 1967 Protocol relating to the Sta-
tus of Refugees.

* * * * *
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EFFECTIVE DATE NOTES: 3. At 85 FR 84193,
Dec. 23, 2020, §208.13 was amended by adding
paragraph (c)(10), effective Jan. 22, 2021. For
the convenience of the user, the added text is
set forth as follows:

§208.13 Establishing asylum eligibility.

* * * * *

(C) * % %

(10) Aliens who pose a danger to the security
of the United States—(i) Public health emer-
gencies. If a communicable disease has trig-
gered an ongoing declaration of a public
health emergency under Federal law, such as
under section 319 of the Public Health Serv-
ice Act, 42 U.S.C. 247d, or section 564 of the
Food, Drug, and Cosmetic Act, 21 U.S.C.
360bbb-3, then an alien is ineligible for asy-
lum under section 208 of the Act on the basis
of there being reasonable grounds for regard-
ing the alien as a danger to the security of
the United States under section
208(b)(2)(A)(iv) of the Act if the alien:

(A) Exhibits symptoms indicating that he
or she is afflicted with the disease, per guid-
ance issued by the Secretary or the Attorney
General, as appropriate, or

(B) Has come into contact with the disease
within the number of days equivalent to the
longest known incubation and contagion pe-
riod for the disease, per guidance issued by
the Secretary or the Attorney General, as
appropriate.

(ii) Danger to the public health caused by an
epidemic outside of the United States. If, re-
garding a communicable disease of public
health significance as defined at 42 CFR
34.2(b), the Secretary and the Attorney Gen-
eral, in consultation with the Secretary of
Health and Human Services, have jointly—

(A) Determined that the physical presence
in the United States of aliens who are com-
ing from a country or countries (or one or
more subdivisions or regions thereof), or
have embarked at a place or places, where
such disease is prevalent or epidemic (or had
come from that country or countries (or one
or more subdivisions or regions thereof), or
had embarked at that place or places, during
a period in which the disease was prevalent
or epidemic there) would cause a danger to
the public health in the United States; and

(B) Designated the foreign country or
countries (or one or more subdivisions or re-
gions thereof), or place or places, and the pe-
riod of time or circumstances under which
they jointly deem it necessary for the public
health that aliens or classes of aliens de-
scribed in paragraph (c)(10)(ii)(A) of this sec-
tion who are still within the number of days
equivalent to the longest known incubation
and contagion period for the disease be re-
garded as a danger to the security of the
United States under section 208(b)(2)(A)({iv)

§208.14

of the Act, including any relevant exceptions
as appropriate, then—

(C) An alien or class of aliens are ineligible
for asylum under section 208 of the Act on
the basis of there being reasonable grounds
for regarding the alien or class of aliens as a
danger to the security of the United States
under section 208(b)(2)(A)(iv) of the Act if the
alien or class of aliens are described in
(c)(10)(ii)(A) of this section and are regarded
as a danger to the security of the United
States as provided for in paragraph
(¢)(10)(i1)(B) of this section.

(iii) The grounds for mandatory denial de-
scribed in paragraphs (¢)(10)(i) and (ii) of this
section shall not apply to an alien who is ap-
plying for asylum or withholding of removal
in the United States upon return from Can-
ada to the United States and pursuant to the
Agreement Between the Government of the
United States and the Government of Canada
for Cooperation in the Examination of Ref-
ugee Status Claims from Nationals of Third
Countries.

* * * * *

§208.14 Approval, denial, referral, or
dismissal of application.

(a) By an immigration judge. Unless
otherwise prohibited in §208.13(c), an
immigration judge may grant or deny
asylum in the exercise of discretion to
an applicant who qualifies as a refugee
under section 101(a)(42) of the Act.

(b) Approval by an asylum officer. In
any case within the jurisdiction of the
RAIO, unless otherwise prohibited in
§208.13(c), an asylum officer may grant,
in the exercise of his or her discretion,
asylum to an applicant who qualifies as
a refugee under section 101(a)(42) of the
Act, and whose identity has been
checked pursuant to section
208(d)(5)(A)(i) of the Act.

(c) Denial, referral, or dismissal by an
asylum officer. If the asylum officer
does not grant asylum to an applicant
after an interview conducted in accord-
ance with §208.9, or if, as provided in
§208.10, the applicant is deemed to have
waived his or her right to an interview
or an adjudication by an asylum offi-
cer, the asylum officer shall deny,
refer, or dismiss the application, as fol-
lows:

(1) Inadmissible or deportable aliens.
Except as provided in paragraph (c)(4)
of this section, in the case of an appli-
cant who appears to be inadmissible or
deportable under section 212(a) or 237(a)
of the Act, the asylum officer shall
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